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The Court in arriving at its conclusion assumes that

by their stipulation the appellants conferred on the

appellees certain "benefits" and especially that the

change of the appellants' corporate name from W. W.

Adams & Company to Emerick & Duncan Company



was an act which the appellees "could not have com-

pelled by their suit."

We respectfully submit that by an unbroken line

of decisions of courts of last resort it is settled law in

cases of this description that when the name which

works the injury is a corporate name the case is one

where a person not of that name has adopted it, and

is to be so treated even though some of its incorpo-

rators, stockholders or officers may be of that name;

and it has been unhesitatingly held that such conduct

amounted to unfair competition and the defendants

have been made to pay damages for it and enjoined

from further use of such name in any respect what-

ever upon their goods or in connection with their

business.

Le Page vs. Russia Cement Co., 2 C. C. A., 555

;

51 Fed., 941.

R. W. Rogers Co. vs. William Rogers Mfg.

Co., ly C. C. A., 576; 70 Fed., 1017.

Garrett vs. T. H. Garrett & Co., 24 C. C. A.,

173; 78 Fed., 472.

Stuart vs. F. G. Stewart Co., 33 C. C. A., 480;

91 Fed., 243.

Peck Bros. & Co. vs. Peck Bros. Co., 113 Fed.,

291.

Higgins Co. vs. Charles S. Higgins Co., 144

N. Y., 462.

DeLong vs. DeLong Plook & Eye Co., 32

N. Y. Supp., 203.



Van Houten vs. Hooten Cocoa & Chocolate

Co., 130 Fed., 600.

Bissell Chill Plow Works vs. T. M. Bissell

Plow Co., 121 Fed., 357, and cases cited.

Valentine Meat Juice Co. vs. Valentine Ex-

tract Co., Ltd., ly R. P. C, 673-684.

I quote from some of the cases: Say the Circuit

Court of Appeals in Le Page vs. Russia Cement Co.,

51 Fed., pp. 943-944-

"V/e have no occasion to deal with the long line

of authorities, commencing with Croft vs. Day, 7

Beav., 84, and Holloway vs. Holloway, 13 Beav.,

209, and ending with Chemical Co. vs. Meyer, ubi

supra, touching the ordinary inherent right of

every person to the honest use of his own surname.

These do not apply when the original right has

been voluntarily parted with, as in the case at bar,

nor have they been extended to corporations which

have appropriated surnames for use in connection

with proprietary articles; while they uphold with

a firm hand the fundamental doctrines of honesty

and good faith as applied to this branch of the law,

and have been vigilant in searching out and pun-

ishing evasions and artifices, even in connection

with this primitive right."

It was said by Judge Wallace in the Court of Ap-

peals for the Second Circuit:

"A body of associates who organize a corpora-

tion for manufacturing and selling a particular



product are not lawfully entitled to employ as

their corporate name in that business the name of

one of their number when it appears that such

name has been intentionally selected in order to

compete with an established concern of the same

name, engaged in similar business, and divert the

latter's trade to themselves by confusing the iden-

tity of the products of both, and leading purchasers

to buy those of one for those of the other. No per-

son is permitted to use his own in such manner as

to inflict an unnecessary injury upon another. The
corporators chose the name unnecessarily, and,

having done so for the purpose of unfair competi-

tion, cannot be permitted to use it to the injury of

the complainant" (Rogers vs. Rogers, 70 Fed., p.

1019).

Say the Court of Appeals for the Sixth Circuit:

"The cases which enjoin corporations from the

use of a particular name, even though the name be

that of some one connected with it, are not uncom-

mon. * * * But such cases are distinguishable.

A corporate name is an artificial name and is se-

lected with an object and may be changed and a

new one taken. The adoption of a particular name
as part of a corporate name * * * may carry

with it patent evidence of an intent to mislead and

trade unfairly" [Royal Baking Powder Co. vs.

Royal, 122 Fed., 337-346).
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Say the Court of Appeals of New York:

"The defendant is a distinct person in law from

Charles S. Higgins, one of its corporators and offi-

cers. * * * It stands in respect to the question

involved in this litigation in the same situation as

if Charles S. Higgins had never been a corporator

or stockholder. * * * The defendant derives

no additional immunity from the fact that the

name of Higgins in its corporate name was that of

one or more of its corporators, or that Charles S.

Higgins, or any one of that name, might engage

in the soap business under the family name, or that

Charles S. Higgins and the other corporators of

the same name had consented to its use."

Charles S. Higgins vs. Higgins Soap Co., 144

N. Y., 462.

In a recent carefully-considered decision (121 Fed.,

pp. 367-368) it is said:

"In cases where the second comer, who has so

marked his goods or carried on his business that

his goods have or are likely to become known by

the same name, has been a person not of that name,

but one who has adopted it as a business name, and

marked his goods with it, it has been unhesitatingly

held that his conduct amounted to unfair competi-

tion, and he has been made to pay damages for it,

and enjoined from further use of such name in any

respect whatever upon his goods or in connection

with his business. Where the second comer is a



corporation that has adopted such name as a part

of its corporate name, the case has been treated as

one where a person not of that name has adopted

it as his business name, and marked his goods with

it, even though some or all of its incorporators,

stockholders or officers may be of that name. For

in such case it is the corporation, and not the indi-

viduals connected with it, that is doing business in

that name, and marking its goods with it, and, be-

fore the adoption of the name by it, it had no such

name. Cases of this sort are the cases of William

Rogers Mfg. Co. vs. Rogers & Spurr Mfg. Co.

(C. C), II Fed., 495; Le Page Co. vs. Russian

Cement Co., 2 C. C. A., 551, 51 Fed., 941, 17 L.

R. A., 354; Meyer vs. Dr. B. L. Bull Vegetable

Medicine Co., 7 C. C. A., 558, 58 Fed., 884; Wil-

liam Rogers Mfg. Co. vs. R. W. Rogers Co. (C.

C), 66 Fed., 56; Clark Thread Co. vs. Armitage

(C. C), 67 Fed., 896; R. W. Rogers Co. vs. Wil-

liam Rogers Mfg. Co., 17 C. C. A., 576, 70 Fed.,

1017; Investor Publishing Co. vs. Dobinson (C.

C), 72 Fed., 603; Clark Thread Co. vs. Armitage,

21 C. C.A., i78,74Fed., 936;FM//6'rvs. J^M^, 43, C.

C. A., 453, 104 Fed., 141, 51 L. R. A., 332; Wyckoff

vs. Howe Scale Co. (C. C), no Fed., 520; Lamb
Knit Goods Co. vs. Lamb Glove G? Mitten Co., 120

Mich., 159, 78 N. W., 1072, 44 L. R. A., 841 ; Chas.

S. Higgins Co. vs. Higgins Soap Co., 144 N. Y.,

462, 39 N. E., 490, 27 L. R. A., 42, 43 Am. St. Rep.,

769; De Long vs. De Long Hook & Eye Co.

(Sup.), 32 N. Y. Supp., 203; Pemberthy Injector

Co. vs. Lee, 120 Mich., 174, 78 N. W., 1074;

Holmes vs. Holmes, Booth & Atwood M. Co., 37



Conn., 278, 9 Am. Rep., 324; Meriden B. Co. vs.

Parker, 39 Conn., 450, 12 Am. Rep., 401 ; Williams

vs. Brook, 50 Conn., 278, 47 Am. Rep., 642."

Upon the facts stated in the bill of complaint the

appellees had the undoubted right to a perpetual in-

junction enjoining the appellants from using the name

W. W. Adams & Company in any respect whatever

in connection with their business. Such an injunction

would be far more drastic than the simple act of

changing the appellants' corporate name; and the ap-

pellants by consenting to change their corporate name

so far from conferring a benefit upon the appellees

received a benefit in being permitted to escape the pro-

ceedings leading to a perpetual injunction which

would forbid them to use the name W. W. Adams &
Company in their business because of its fraudulent

adoption, and either drive them out of business alto-

gether or compel them, after expensive litigation, to

change their corporate name.

Upon the facts stated in the bill of complaint the

appellees had also the undoubted right to a compul-

sory accounting from the appellants which would dis-

close the names of the manufacturers from whom they

bought the imitation Adams' brushes; the quantities

bought by them from each manufacturer respectively

from time to time; the prices paid by them to each

manufacturer for each lot bought; the names of the

several persons to whom they sold such imitation
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brushes; the quantities sold from time to time and the

prices obtained from time to time. As a matter of

strict legal right the appellees would be entitled upon

the facts of the bill to a searching scrutiny into the

business of the appellants by means of an expensive

proceeding before a master. The stipulation did not

require the appellants to state the quantities of brushes

bought from time to time from the several manufac-

turers; it did not compel them to state the quantities

of brushes sold to their customers from time to time.

It enabled them to keep these things secret, and it

enabled them to avoid the heavy expense of a judicial

accounting. These were substantial benefits conferred

on the appellants; and in return for them the stipula-

tion only required the appellants to yield to the appel-

lees enough information to enable the appellees to

protect their trade. The appellants plainly evaded

compliance with that part of their stipulation and put

the appellees to the expense of pursuing an accounting

before the master. It was the appellants who endeav-

ored to be relieved of the burdens of the stipulation

while holding on to its benefits. All benefits which

flowed from the stipulation flowed to the appellants,

not to the appellees. The appellees received nothing

by the stipulation but less than they could have com-

pelled by their suit.

The Court in this case has conclusive proof that the

appellants acted fraudulently in forming the corpora-

tion known as "W. W. Adams & Company" and in



selling imitation Adams' brushes. It has conclusive

proof that these appellants by this stipulation did no

more than confess the wrong and go some degree to-

wards righting it; it has conclusive proof that the ap-

pellees by the stipulation obtained from the appellants

far less effective remedies than they could have ob-

tained by pursuing their suit; it has conclusive proof

that the appellants, while endeavoring to hold on to

the benefits derived by them from the stipulation, were

wholly unwilling to assume its burdens. In vievv^ of

the constant effort of the courts to suppress unfair com-

petition and promote honesty in commercial affairs, is

it not a little incongruous to invoke in favor of wrong-

doers like the appellants, the equitable doctrine that

one party to a stipulation cannot be relieved of its

burdens while holding on to its benefits and to refuse

to apply that doctrine against such wrong-doers?

I respectfully pray that this cause be reheard.

JOHN A. WRIGHT,

Of Counsel for Appellees.


